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DECLARATORY STATEMENT

The Department of Business and Professional Regulation, Division of Florida Land
Sales, Condominiums, and Mobile Homes (Division) hereby issues this Declaratory
Statement pursuant to sections 120.565 and 718.501, Florida Statutes. The issue is
whether Cloister Beach Towers Association, Inc.'s (Cloister Beach) bylaw provision
restricting board members to three year terms is consistent with section 718.112(2)(d)3,
Florida Statutes. The Division finds that the limitation on a director’s right to seek re-
election is not consistent with the Condominium Act.

PRELIMINARY STATEMENT

On January 16, 2007, the Division received a petition for declaratory statement
from Bernard Ross (Ross), a unit owner in Cloister Beach. Ross's petition states that he
represents 21 other unit owners. The Division notified Ross that the time to issue a
statement would be delayed until it received a copy of the governing documents. Ross

filed the documents on January 31, 2007.
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Notice of receipt of the petition was published in Florida Administrative Weekly on
February 9, 2007.

The Division mailed notice of the petition to Cloister Beach on January 26, 2007.

No hearing was requested or held.

FINDINGS OF FACT

The following findings of fact are based on information submitted by Petitioner. The
Division takes no position as to the accuracy of the facts, but merely accepts them as
submitted for purposes of this final order.

1. Petitioner, Ross, owns unit 14A at Cloister Beach Towers Condominium.

2. Cloister Beach is a condominium “association,” as that term is defined by
718.103(2), Florida Statutes.

3. Cloister Beach did not file a response to the petition.

4. The developer submitted the land for Cloister Beach Towers Condominium to
the condominium form of ownership in October 1966. The date of recording is not visible
on the documents; however, the declaration adopts the Condominium Act, chapter 711,
Florida Statutes, which was repealed and re-enacted as chapter 718, Florida Statutes, in
1976. Art. 1, Declaration of Condo. of Cloister Beach Towers (Declaration).

5. Ownership of a unit confers membership rights in the association. Art. 4.3(f),
Declaration; art. 4.1, Art. of Incorp.

6. The association operates the condominium under the powers and authority
granted it by the not for profit corporate laws, the Condominium Act, the declaration, the

articles of incorporation, and the bylaws. Art. 7, Declaration; art. 3, Art. of Incorp. The
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association has all the powers granted by the Condominium Act “except as limited by
these Articles and the Declaration of Condominium.” Art. 3.2, Art. of Incorp.

7. A unit owner elected board of directors manages the association. Art. 5, Art.of
Incorp. The unit owners elect directors at the annual meeting in the manner set out in the
bylaws. Art. 5.2, Art. of Incorp.

8. In 1995, the association amended and restated the bylaws. Certificate of
Amend. to the Declaration of Condo. for Cloister Beach Towers, A Condo. and Amend.
and Restated By-Laws for Cloister Beach Towers Ass'n, Inc. (recorded May 4, 1995).
The bylaws provide for the annual election of directors by the unit owners. Art. 3, Bylaws
of Cloister Beach Towers Association, Inc. (Amend. Bylaws). Each director of a 9
member board is elected to a staggered 3-year term. Art. 3, Amend. Bylaws.

9. Art. 3.1 of the amended bylaws, with emphasis added, provides:

The term of each Director's Service shall extend until their elected term
is completed and thereafter until their successor is duly elected and
qualified or until the Director is recalled in the manner provided in the
Condominium Act or resigns. A seat held by a Director who ceases to
be a member of the Association shall thereby automatically become
vacant. A Director who has completed a three year term as a member
of the Board of Directors shall not be eligible to serve on the Board of
Directors again for a period of one year.
10.  Article 8.5 of the bylaws provides that the bylaws “shall be deemed amended, if
necessary, so as to make the same consistent with . . . the Condominium Act as amended
from time to time.”

11.  In November 2006, Ross wrote a letter to the unit owners quoting article 3.1 of

the amended bylaws and pointing out the term limit provision. Pet. at 1, ex. A.
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