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IN THE CIRCUIT COURT OF THE 15TH
JUDICIAL CIRCUIT, IN AND FOR PALM
BEACH COUNTY, FLORIDA

GEORGE/CHISMARK CARMEN
BOWMKN "JOSEPH CARBIA; DANIEL

CARLSOI\! ~PATRICIA A. CONNORS;

SANDRA BRI’AND MERINO; JERRY D. Case No. 50 2005 CA 006728 xxXx MB
NELSON: LAURIE A. SALAMON; and
JOLINE VAN TILEiJRG

"o

Plaintiffs, *

“o

Wz 2 n%ma
a3y’

IRONHORSE PROPERTY.OWNERS
ASSOCIATION, INC., a Eorida Corporation;
and IRONHORSE COUN‘YRY CLUB, INC.,
a Florida Corporation,

Defendants.

GMENT For PLAINTIFES

THIS CAUSE came on beforveth Court for hearmg on January 18, 2008 upon Plaintiffs’

Motion for Summary Judgment again'st "Defendants, IRONHORSE PROPERTY OWNERS

ASSOCIATION, INC., (“Association”), and IRONHORSE COUNTRY CLUB, (the “Club”).
The Court having considered arguments of counsel and having reviewed the law and the

file and being duly apprised, it is hereby Adjudged and Ordered, that the said Motion be, and it

hereby is, Granted, for the reasons set forth in the following findings of fact and conclusions of

law.
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Findings of Fact

Plaintiffs own property located within the Ironhorse community, and thus are

membepsgﬁ Association. As such, Plaintiffs are bound by, governed by, and must adhere to the

terms, congj s, and restrictions of the Declaration of Covenants, the Articles of Incorporation,

the By-Laws amLRules and Regulations of Association, as amended from time to time (the
f/ Y

€«

“Governing Docunients”).
“Ls/

2. Defex{d?ﬁt, Ironhorse Property Owners Association, Inc. is a homeowners

association, subject to ﬁg@overmng Documents and Florida Statutes, Chapter 720.

(/

g
3. On July 1% 4}990, Ironhorse, Ltd., the developer of the Ironhorse community,
W
filed in the Public Records Qf} ah}l3 Beach County, Florida, among other things, the Master

\ !
Declaration of Covenants, Cond1tio;1§ and Restrictions, (the “Master Declaration”).

4. The Master Declaratg "outlined the developer’s intent to create a planned
residential community consisting of reséfigm;al neighborhoods and Common Areas, comprised of
recreation facilities, roads, entranceways and water areas.

5. As part of that general scheme of development, the developer pledged to create
“recreational facilities, including a Country Club comprising a luxury clubhouse, one
championship golf course, tennis courts, swimming pool and other amenities.” (Master
Declaration, Art. II - Development Concept).

6. Under the Master Declaration, membership in the Club was purely voluntary and

available to owners, i.e., members of Association and other individual non-owners, subject to

CFN 20080057314 BOOK 22444 PAGE 439, 2 OF 14



Chismark v. Ironhorse
Final Summary Judgment
Page-3-of 14
AN\

7 N

NEZA)N
‘aviij‘@ility and subject to internal rules and regulations of the Club, as outlined in the Club’s
)

f: Under the Master Declaration, the Club is a Class B Member of Association; upon

turnover ‘\6{,“.5{:511&01 to its membership, the Club is required to pay Association a Base
is entitled to one vote for every four (4) members of the Club.

Assessment! and is.
%

8. TheScovenants of the Master Declaration, as well as other provisions in
5%

"

Association’s gover@ y documents may be amended from time to time, provided that the

amendment satisfies the requirements as set forth in the Master Declaration or as otherwise

P e

{< i,

-
T

N

provided by law.

N
9. In addition, nof,

nd Qg@ent to the Master Declaration may be made such as to
‘\)\

Lot
N

destroy or substantially impair Ehé: plan of development. In other words, when the Developer
e

created the community, it recognized

ne expectation of owners who took ownership of the
property in reliance on the Governing l%ggg’igents as originally recorded, including the provision
that membership in the Club was voluntary.

10.  Under the Governing Documents, the amendment process is dependent upon
turnover. For example, until turnover, the developer may amend without Association’s consent,
but Association may join in any such amendment and execute such instruments to evidence the

joinder. After turnover, the amendment must be approved by sixty-six percent (66 %) of the

! Article VI, Master Declaration provides that “Base Assessments shall be determined annually for the
purpose of maintenance and management of the Association, the Common Property...[shall be computed after
Association] annually estimate the expenses it expects to incur....All Parcels shall be assessed at a uniform rate...the
County Club shall be assessed at a rate of one (1) Base Assessment for every four (4) members of the Country
Club.”
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ar ’/",/é .
fiassﬁ\ members and, after turnover of the control of the Club to its members, by the Class B

substanti‘z\fll)gignpair the general scheme, any and all amendments must comply with §720.306,
= '
Fla. Stats., which prohibits amendments which “materially and adversely alter the proportionate

PP
(S

voting interest appirtenant to a parcel or increase the proportion or percentage by which a parcel
o

—

shares in the comm@' =xpenses of the association unless the record parcel owner and all record

owners of liens on the parcels join in the execution of the amendment.” See F.S. §720.306.%

s N
NN

12.  After Plain}iffasﬁgiﬁr(chased their properties in the Ironhorse community and before
NS

\\) oY
turnover, the Club found itselfig}‘f_gh\ggd financial situation, one that was exacerbated more by the

Mol

developer’s failure to set aside \itflg,._gguity contributions of the Club’s existing members in the

{7

NS

Club’s reserve account.

} ﬁ’;iancial concerns, and realizing that the time was

=

13. In order to resolve the
approaching for the developer to turn over control of the Association and the Club to their

respective members, the developer created a series of amendments, which compelled each

2720306 Meetings of members; voting and election procedures; amendments.--
(1) QUORUM; AMENDMENTS.--

(c) Unless otherwise provided in the governing documents as originally recorded or permitted by this chapter or
chapter 617, an amendment may not materially and adversely alter the proportionate voting interest appurtenant to a
parcel or increase the proportion or percentage by which a parcel shares in the common expenses of the association
unless the record parcel owner and all record owners of liens on the parcels join in the execution of the amendment.
For purposes of this section, a change in quorum requirements is not an alteration of voting interests.
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\\/ﬁ

ﬁnémﬁer of Association, including Plaintiffs, to become members of the Club. Membership in
\\ /‘\}

B O
the'€ ’@l\ was now to be mandatory not only for subsequent purchasers of homes, but also for the

\\, i
e

ex1stmgcmgmbers of the Association.
L?ﬁ ;cg}z

(n) Hat ee and—e i
membeeéﬁ:-p—The Class B members shall be the fee 51mple t1tle holder to the
CounU'&éClub Property. The Class B members shall not be required to pay the
Assoc1an@ S ‘Base Assessment or be entitled to vote until ownershlp and

o equired-t - A Base-Assessmen TheClassB
members shall he entltled to one (1) vote for every four (4) members of the
Country Club.. VQ':‘mphasxs added.)

b) Fourth Amendment ( A
/,,{;:‘:\
Art. V, Sec. 2. Acquisiti6 /and Sale of Property. The Association shall have
the power and authontyf .acquire such interests in real and personal
property...[and] shall acq~u' on- equity memberships in the Country Club
for each Parcel that has a Dweﬂnrgg or Patio Home on it which has been issued
a certificate of occupancy.. ..Each Association Member and Improved Parcel
Owner shall be entitled to approval of a non-equity membership in the
Country Club as a matter of right.... Country Club dues and assessments for
the Association Country Club Memberships shall be deemed a common
expense of the Association to be paid by the Improved Parcels. As a
condition to membership in the Association, each Association Member and
Improved Parcel Owner shall be required to maintain its Association Country
Club Membership in good-standing of the Country Club as a condition for
residence in the Property. The Association Country Club Membership shall be
appurtenant to and may not be separated from ownership of any Improved
Parcel...The Country Club agrees that the initial annual dues for the
Association Country Club Memberships shall be Twenty-Five Hundred
Dollars ($2,500). (Emphasis added.)
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Art. VI, Sec. 2. Base Assessments. ...Base Assessments for Improved

o Parcels shall also include annual dues for Association Country Club

. Memberships. Unimproved Parcels shall not be assessed for the Association
i Country Club Membership.

ru

\

cy. i-?ifth Amendment
VI, Sec. 3. Computation and Collection of Base Assessments. The
A§Soc1auon shall annually estimate the expenses it expects to incur in the
periad Of time involved therein and assess its Members sufficient monies to
meet thig'estimate. All Parcels shall be assessed at a uniform rate to be
determi’ﬁed _by the Association so that all Parcels subject to a Base
Assessme/ nt shall be assessed equally; provided, however, that all vacant Lots
shall be assessed at the rate of one quarter (1/4) of the Base Assessment until
of the ﬁrst calendar month after a certificate of occupancy for a
Dwelling on s has been 1ssued at whlch time the full Base Assessment

shall apgly

Geum—Glub— In cons‘ d&:atlon for the Countrv Club in mamtammg the golf
course and other facﬁlitle_g within the Country Club Property, the Country
Ch b.:

shall not be subject to nor obli ated to

by the Association. (Empham “jgdded.)

15. Thereafter, the develope%iéi':efa%ed two other amendments: the Sixth Amendment,
dated December 3, 2003—adopting the Amendment to the Amended and Restated Articles of
Incorporation, which same added section (F) to grant power to Association to provide for
recreation, recreational facilities or recreation use rights for the Members; and the Seventh
Amendment, dated December 15, 2003—changing the definition of the Lot and Parcel to
specifically define Lot, vacant Lot, and Unimproved Parcel as the site where a dwelling is
intended, and to specifically defined Parcel, improved Lot, and Improved Parcel as one where

the certificate of occupancy have been issued by the city.
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¥ ) °>16.  While all amendments set in place this mandatory scheme, and after it recorded
:"ii;.»\\
sa:H aiﬁqndments on November 3, 2003, the developer sought to obtain the approval of the

accomplished plm without ever discussing his obligation to obtain the approval of the entire

C
membership. As a:esult of a “straw vote” taken during the meeting on November 17, 2003, the
o
developer proclaime@f:tfiat the agreement between the Association and the Club, which had been

i e
approved by a vote ofﬁéss than the entire membership, compelled all existing members and

prospective members to be‘qo), members of the Club.

18.  Thereafter, dev‘csibﬁer {umed over control of Association to its members on or
\)

\!

about December 17, 2003 and mmeq over control of the Club to its members on or about

December 28, 2003.

19.  Since December, 2003, \mégﬁs have been compelled to become members of the
Club and have paid additional sums in assessments for the mandatory membership.

20.  Furthermore, because of the Club’s elimination of payment of base assessment,
Plaintiffs have been compelled to pay additional sums in the form of assessments to cover for the
portion of lost assessments from the Club.

21.  Lastly, because of the elimination by the developer of its responsibility to pay

assessments for all parcels, without regard to either being improved or obtaining the Certificate

of Occupancy, Plaintiffs have incurred damages in the form of additional assessments.
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Conclusions of Law

Summary judgment is appropriate where the moving party proves the absence of

any genujng issue of material fact. Pritchard v. Peppercorn & Peppercorn, Inc., 96 So. 2d 769,
770-71 (Flg A1957); Holl v. Talcott, 191 So. 2d 40, 43-44 (Fla. 1966). Once the movant meets

that burden, ﬂfLe j,pa;ty opposing the motion for summary judgment may not avoid such relief
S
G
without presenting-gvidence showing the existence of a dispute as to a material fact. Turner
o

Produce Company vf/Lake Shore Growers Company, 217 So. 2d 856, 861 (Fla. 1969), writ of

cert. discharged, 228 So§2¢276 (Fla. 1969).

23.

i
hvo
the developer to impose a mandﬂionx condition upon membership of the Club are invalid and

4 e

unlawful because they destroy Bf substantially impair the common scheme of the Ironhorse

Community as originally outlined by ih&fMaster Declaration.

24.  Plaintiffs have asked%l;&xw gourt to invalidate the amendments adopted by
developer on October 29, 2003, and recorded on November 3, 2003 because they were intended
to accomplish one goal: to make the membership in the Club mandatory. This scheme
contravenes what was outlined in Article II and intended by the developer when it recorded its
Master Declaration, that is, the developer intended to construct a country club where

“[m]embership ...may be made available to Owners within Ironhorse [and] ... to individuals

who are not Owners within Ironhorse.”
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e

more dueg’and fees in the form of common assessments to Association, originally set at $2,500.
\esan

CeaR A
1:’:/

n support of their argument, Plaintiffs rely upon such authorities as Holiday

g\(f»’:fit~;
Pines Property Owners Assn’ Inc. v. Wetherington, 596 So.2d 84, 87 (Fla. 4th DCA 1992) and
e

Flamingo Rancl; :@tes, Inc. v. Sunshine Ranches Homeowners, Inc., 303 So.2d 665, 666 (Fla.
e

4th DCA 1974), as @éll as other authorities relating to the power to amend.

27.  This Court ﬁndggtﬁé rationale of Holiday Pines applicable and controlling. In that case, a

§

set of amendments was c&ﬁged‘@vhere the homeowners’ association and the developer agreed to
N

make membership in the ass'ég;i_iﬁi\g)n% formerly voluntary, mandatory. This created for the first

e
7

time a requirement to pay mem%épgip dues, fees, and other charges and assessments. > The
{¢ 4

Fourth District held, as had the tnal

ourt, that this amendment was void, because the new

mandatory requirement of memberghlp i the association destroyed the owners’ freedom of

Ao i

choice which they had formerly enjoyed. Id. at 87 quoting from, and citing, Hidden Harbor

Estates. Inc. v. Norman, 309 So.2d 180, 181-82 (Fla. 4th DCA 1975). The Court in Holiday

Pines noted that the imposition of these requirements constituted

not a continuation of a scheme of development but a radical change of plans, altering the
relationship of the owners to each other and the right of individual control over one’s
property. Thus, the trial court did not abuse its discretion in determining that the 1987
amendments were unreasonable and not consistent with the general scheme of
development.

3 The amendments also provided for burdens customarily associated with associations with enforcement rights,
including the right to create and enforce liens, and subjecting homeowners to attorneys’ fee judgments in
enforcement actions.
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e AN . .. .

\d., @6 So.2d at 88. The Court further compared the imposition of the mandatory membership

\} .

AN

~ O
req géjigent and its concomitant burdens and restrictions as having the effect of turning the
()L

associa;\igi;i'jtﬁto a condominium-like association, and noted that “[p]eople elect not to purchase in
{3

condonﬁriig;_g% because they do not want to restrict their control over their own property.”

)
G

.....

e

SN
Similarly, in fxﬂy",«nf_.,c(z;se at bar, Plaintiffs chose to buy in a community which did not require

membership in a goif and country club, even though such a club was physically part of the area
=

~

encompassed by the(Association. The Plaintiffs here are in the same position as the plaintiffs-

appellees in Holiday P""me_s”/i‘and are as entitled as the latter to a declaratory judgment that the
€7
unauthorized and onerous quphdigents are void and unenforceable.
N

i
28. Moreover, this ¢

ng)gotes that Flamingo Ranch and other authorities hold that

P

i\, *_«::,;""f

there are limits on a developer’{s" power to amend, even when such power is reserved to the
{{

A

developer’s sole discretion. Flamingwgu R?mch, 303 So.2d at 666. In those situations, courts have

consistently read into a reservation

N

cIaué;Aa reasonableness requirement. Id. at 666. No
amendment is reasonable if it destroys the general scheme. Id. In Flamingo Ranch, the
successor to the developer unilaterally amended the Declaration of Restrictions to permit a
portion of the property to be used for both business and residential purposes. Id. The court
quoted approvingly from 7 Thompson, Real Property, Section 3171, at p. 188, the following
precept: “A court of equity will not enforce restrictions where there are circumstances which
render their enforcement inequitable ... .” Id. That precept is manifestly appropriate in the case

at bar.
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